STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

MADONNA SUE JERVI S W SE
Petiti oner,

VS. Case No. 04-4020

DEPARTMENT OF MANAGEMENT

SERVI CES, DI VI SI ON OF

RETI REMENT,

Respondent .

N N N N N N N N N N N N

RECOMVENDED CORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
adm nistrative hearing in this proceeding on January 25, 2005,
in Dade City, Florida, on behalf of the D vision of
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STATEMENT OF THE | SSUE

The issue for determnation is whether Petitioner is

entitled to creditable service in the Florida Retirenment System



for service in the Florida Virtual School from Septenber 15,
2001, through June 30, 2002.

PRELI M NARY STATEMENT

By letter dated June 23, 2004, Respondent denied
Petitioner's request for creditable service. Petitioner
requested an admini strative hearing, and Respondent referred the
matter to DOAH to conduct the hearing.

At the hearing, Petitioner testified in her owm behalf and
submtted 12 exhibits for adm ssion into evidence. Respondent
presented the testinony of two witnesses and submitted ten
exhibits for adm ssion into evidence. The ALJ granted
Respondent's request for Oficial Recognition of
Subsections 121.021(52) and (53), Florida Statutes (2001), and
Fl ori da Adm nistrative Code Rules 60S-1.004 and 6.001. Pursuant
to the agreenent of the parties, Petitioner submtted three
|ate-filed exhibits on February 8, 2005.

The identity of the witnesses and exhibits and the rulings
regardi ng each are reported in the official record of the
hearing. Neither party requested a transcript of the record.
Petitioner and Respondent tinmely filed their respective proposed
recommended orders on February 25 and 21, 2005.

FI NDI NGS OF FACT

1. Petitioner is a regular class nenber of the Florida

Retirement System (FRS). On Cctober 23, 2003, Petitioner



entered the Deferred Retirenment Option Program (DROP) and |eft
her enpl oynment on June 30, 2004.

2. Petitioner worked nost of her career as a teacher and
an adm nistrator for the Pasco County School Board (School
Board). The School Board is a |ocal education association (LEA)
and a | ocal agency enployer within the nmeaning of Subsection
121.021(42)(a), Florida Statutes (2001).

3. Beginning with the 2001-2002 school year, Petitioner
undert ook additional enploynent by working in the Florida
Virtual School (FVS) in accordance with former Section 228. 082,
Florida Statutes (2000).! Petitioner undertook additional
enpl oynment to increase the average final conpensation (AFC) that
Respondent uses to cal culate her retirement benefits.

4. From Septenber 15, 2001, through June 30, 2004,
Petitioner worked for the LEA and served in the FVS. During the
2001- 2002 school year, Petitioner was a full-tinme enpl oyee for
the LEA and al so served part-tinme in the FVS. Beginning with
t he 2002- 2003 school year, Petitioner served full-tinme in the
FVS and al so worked for the LEA during the sumer.

5. The LEA paid Petitioner annual salaries as a full-tine
enpl oyee for all relevant school years and made the necessary
contributions to the FRS. The AFC incl udes conpensation
Petitioner received fromthe LEA and that conpensation is not

at issue in this proceeding.



6. Wth one exception, the AFC includes the conpensation
Petitioner received for service in the FVS. The AFC does not
i nclude $6, 150 (the contested anpunt) that Petitioner earned
during her first year of service in the FVS from Septenber 15,
2001, through June 30, 2002 (the contested period).?2

7. Sometime prior to April 2004, Petitioner requested that
Respondent include the contested amount in her AFC. In a one-
page letter dated April 6, 2004 (the prelimnary denial letter),
Respondent notified Petitioner that Respondent proposed to deny
the request. The grounds for denial stated that Petitioner
earned the contested anmount in a tenporary position and that FVS
did not join the FRS until Decenmber 1, 2001. In relevant part,
the prelimnary denial letter states:

you filled a tenporary instructional
position as an adjunct instructor whose
enpl oynent was contingent on enroll nent and
fundi ng pursuant to Section 60S-
1.004(5)(d)3, F.A.C., copy enclosed. As
such, you are ineligible for . . . FRS
participation for the time period in
guestion. The School joined the FRS on
Decenber 1, 2001 and past service was not
pur chased for you since you filled a
t enporary position.

Ef fective July 1, 2002, you began filling a
regul arly established position with the
Florida Virtual H gh School and were
correctly enrolled in FRS. The School has
reported your earnings fromJuly 1, 2002, to
the present to the FRS.

Respondent's Exhibit 2 (R-2).




8. A two-page letter dated June 23, 2004 (the denial
letter), notified Petitioner of proposed final agency action
excl uding the contested anount from her AFC. The only ground
for denial stated that Petitioner earned the contested anmount in
a tenporary position. The denial omts any statenent that FVS
did not join the FRS until Decenber 1, 2001. However, the
denial letter includes a copy of the prelimnary denial letter
and is deened to include, by reference, the stated grounds in
the prelimnary denial letter.

9. Inrelevant part, the denial letter states:

By |letter dated April 6, 2004 (copy
enclosed). . . [Respondent] advised you
filled a tenporary instructional position as
an adjunct instructor from Septenber 15,
2001 t hrough June 30, 2002.

We have reviewed the information submtted
in your recent letter and mai ntain our
position that you were an adjunct instructor
from Sept enber 2001 through June 2002,
pursuant to Section 60S-1.004(5)(d)3, F. AC
(copy enclosed). Your enploynment with the
Florida Virtual School during the tine
period in question was contingent on
enrol I ment and funding. Since you filled a
tenporary position, the School was correct
in excluding you fromthe [FRS].

This notification constitutes final agency
action.

R-3 at 1.
10. The legal definition of a tenporary position varies

dependi ng on whet her the enployer is a state agency or a | ocal



agency. |If the enployer is a state agency, a position is
tenporary if the enpl oyer conpensates the position from an
account defined as "an other personal services (OPS) account” in
Subsection 216.011(1)(dd), Florida Statutes (2001) (OPS
account). If the enployer is a |local agency, a position is
tenporary if the position will exist for |ess than six
consecutive nonths; or as otherw se provided by rule.

8§ 121.021(53), Fla. Stat. (2001). The distinction is based, in
rel evant part, on the practical reality that |ocal agencies do
not maintain OPS accounts for "the fiscal affairs of the state.”
§ 216.011(1), Fla. Stat. (2001).

11. The enployer that paid Petitioner the contested anount
was not an LEA. Three different enployers may have been
responsi bl e for paynent of the contested anobunt.

12. Sonme evidence supports a finding that the enpl oyer was
the Board of Trustees of FVS (the Board). Contracts of
enpl oynment for service in FVS identify the enpl oyer as the
Board.® The Board has statutory authority over personnel serving
FVS and has statutory authority to govern FVS.

13. O her evidence supports a finding that the enpl oyer
that paid Petitioner the contested amount was FVS. The record
evidence identifies the enployer that enrolled in FRS and nade

contributions on behalf of Petitioner as FVS.



14. Finally, there is evidence that the Orange County
School Board, acting as the statutorily designated fiscal agent
for FVS (the fiscal agent), was the enployer that paid
Petitioner the contested anmount. The contested anmount was paid
fromfunds adm nistered by the fiscal agent in the nanme of FVS.

15. The Board, FVS, and the fiscal agent each exenplify
di stinct characteristics of a state agency defined in Subsection
216.011(1)(gq), Florida Statutes (2001). The Board consists of
seven nmenbers appointed by the Governor for four-year staggered
terms. The Board is a public agency entitled to sovereign
immunity and has authority to promul gate rul es concerning FVS.
Board nmenbers are public officers and bear fiduciary
responsibility for FVS. The Board has statutory authority to
approve FVS franchises in each | ocal school district.

88 228.082, Fla. Stat. (2000) and 1002.37, Fla. Stat. (2001).

16. FVS is administratively housed within an office* of the
Comm ssi oner of Education, as the Head of the Departnent of
Educati on (Comm ssioner). The fiscal year of FVS is the state
fiscal year. Local school districts cannot limt student access
to courses offered statew de through FVS.®

17. The fiscal agent of FVSis a state agency. The fiscal
agent receives state funds for FVS and adm ni sters those funds

to operate FVS for students throughout the state.



18. The Board, FVS, and the fiscal agent each satisfy
judicial definitions of a state agency pursuant to "territorial™
and "functional" tests discussed in the Concl usions of Law.

Each agency operates statewi de in accordance with a statutory
mandate to serve any student in the state. Each serves students
in public and private schools; in charter schools; in hone
school progranms; and in juvenile detention prograns. Unlike an
LEA, the scope of authority and function of the enployer that
paid the contested anbunt to Petitioner was not circunscribed by
county or other |ocal boundaries; regardl ess of whether the

enpl oyer was the Board, FVS, or the fiscal agent (collectively
referred to hereinafter as the enployer).

19. The enpl oyer did not pay the contested anmount from an
OPS account. The fiscal agent for FVS is the presunptive
repository of funds appropriated for FVS. The fiscal agent is
organically structured as a | ocal agency even though it
functions as a state agency in its capacity as fiscal agent.

Unli ke a state agency, an organic |ocal agency does not maintain
an OPS account, defined in Subsection 216.011(1)(dd), Florida
Statutes (2001), for the "fiscal affairs of the state.”

20. The legislature funded FVS during the contested period
in lunp sumas a state grant-in-aid provided in a line item
appropriation pursuant to Subsection 228.082(3)(a), Florida

Statutes (2000). The |egislature subsequently began fundi ng of



FVS through the Florida Education Fi nance Program (FEFP). Each
FVS student with six-credit hours required for high school
graduation is included as a full-tinme equival ent student for
state funding. Each student with |ess than six-credit hours
counts as a fraction of a full-time equivalent student. A |ocal
LEA cannot report full-tinme equival ent student nenbership for
courses that students take through FVS unless the LEA is an
approved franchi se of FVS and operates a virtual school. As
student enrollnent in FVS increased, the |egislature changed the
funding forrmula to avoid paying twice for students in FVS;, once
to fund FVS and again to fund | ocal LEAs that were authorized to
earn FTE funding for students enrolled in FVS.

21. The enployer that paid the contested anount to
Petitioner was a state agency that did not conpensate Petitioner
froman OPS account defined in Subsection 216.011(1)(dd),
Florida Statutes (2001). Petitioner did not earn the contested
anount in a tenporary position within the nmeani ng of Subsection
121.021(53)(a), Florida Statutes (2001), and Florida
Adm ni strative Code Rule 60S-6.001(62).

22. Respondent argues that Petitioner earned the contested
anount in a tenporary position in a |ocal agency defined in
Subsection 221.021(42), Florida Statutes (2001), and Florida
Adm ni strative Code Rule 60S-6.001(36). A tenporary position in

a local agency is generally defined to nmean a position that wll



| ast |l ess than six nonths, except as otherw se provided by rule.
By rul e, Respondent defines a tenporary position to include
tenporary instructional positions that are established with no
expectation of continuation beyond one senester. Fla. Adm n.
Code R 60S-1.004(5)(d)3. Respondent supports its argunent with
limted docunentary evidence (the docunents).

23. The docunents consist of several itens. An undated
FVS I nformation Sheet indicates the enployer started Petitioner
as an adjunct instructor on Septenber 15, 2001. An FVS
menor andum dat ed several years later on March 16, 2004,

i ndicates Petitioner started an adjunct position on Septenber 6,
2001, and includes a parenthetical statenent that it was

seasonal enployment.® The enployer paid Petitioner $3,150 during
2002 as m scel | aneous i ncome and reported it to the Internal
Revenue Service (IRS) on a "Form 1099-M sc." An undated letter
of intent for the 2002-2003 school year, which requests

submi ssi on before March 8, 2002, indicates that Petitioner

i ntended to continue her adjunct enploynent status and requested
a full-time position if one became available.’

24. Use of |abels such as "adjunct” to describe enpl oynent
status during the contested period would be nore probative if
the duties Petitioner perfornmed were limted to the duties of a
part-tinme, on-line instructor. As discussed hereinafter,

Petitioner earned the contested anobunt while occupying a dual -

10



pur pose position in which she performed both the duties of an
instructor and significant other duties unrelated to those of an
instructor. The trier of fact would be required to disregard a
substantial body of evidence to find that Petitioner's position
was |limted to that of a part-time, on-line instructor.

25. The IRS requires taxpayers to report m scell aneous
i ncome paid to i ndependent contractors on Form 1099-M sc.

Neither the denial letter nor the prelimnary denial letter
i ncludes a statenent that Petitioner occupied a non-enpl oyee
position as an i ndependent contractor.

26. Judicial decisions discussed in the Conclusions of Law
give little weight to the use of IRS Form 1099-M sc in cases
such as this one where there is little other evidence of
i ndependent contractor status or where the evidence establishes
an enpl oyer - enpl oyee rel ati onship. The record evidence
di scussed hereinafter shows that Petitioner and her enpl oyer
enj oyed a continuing enploynent relationship within the neaning
of Florida Adm nistrative Code Rule 60S-6.001(32)(f).

27. Respondent was not a party to the enpl oynent contract
and did not witness the enploynent relationship between
Petitioner and her enployer. Nor did Respondent call a w tness
from FVS who was conpetent to testify about events that occurred

during the contested period.

11



28. The testinony of Petitioner is supported by the
totality of evidence. 1In relevant part, Petitioner disclosed to
her supervisors at FVS at the tinme of her enploynent that she
sought enpl oynent to enhance her retirenent benefits. The
proposed exclusion of the contested anount fromthe AFC is
inconsistent with a material condition of enploynent.

29. Respondent asserts that the docunents satisfy
requi renents for notice and docunentation of a tenporary
position in Florida Adm nistrative Code Rule 6.1004(5). The
rule requires an enployer to notify an enployee at the tinme of
enpl oynent that the enployee is filling a tenmporary position and
cannot participate in the FRS, and to docunment the intended
| ength of the tenporary position. However, the terns of the
docunents from Respondent are ambi guous and insufficient to
provide the required notice and docunentati on.

30. The docunents did not expressly notify Petitioner she
was filling a tenporary position that did not qualify as a
regul arly established position in the FRS. None of the
docunents use the term"tenporary" or "tenporary position." The
noti ce and docunentation requirenments of the rule nust be
satisfied, if at all, by inplication fromterns on the face of
t he docunents such as "adjunct,"” "adjunct position,"” and

"adj unct enpl oynent status."”

12



31. Unlike the term"tenporary position," neither the
| egi sl ature nor Respondent defines the term "adjunct.” One of
t he several common and ordinary uses of the term "adjunct” can
mean, "Attached to a faculty or staff in a tenporary .

capacity." The American Heritage Dictionary of the English

Language, at 21-22 (4th ed. Houghton Mfflin Conpany 2000).
32. The enpl oyer used an undefined term such as "adjunct"”
as an anbi guous euphem smfor a tenporary position. The
anbiguity of the term"adjunct” is underscored when each
docunent from Respondent is considered in its entirety.

33. The letter of intent formrequested Petitioner to

i ndi cate whet her she intended to continue her "adjunct

enpl oyment status" and whether she would be interested in "a
full-time position.” The formdid not refer to either a
"tenporary position," or a "part-tinme position." Petitioner

reasonably inferred that "adjunct enploynent status"” was the
part-tine alternative to "a full-time position.” The inference
was consistent with the announced purpose for serving in FVS and
the evidence as a whole. Respondent al so does not define part-
time enploynment to exclude a regularly established position.

34. The FVS utilized different contracts for adjunct and
part-tinme instructors. The contracts of record pertaining to
Petitioner are not contracts for adjunct instructors (adjunct

contracts). The contracts are annual contracts.

13



35. Even if Petitioner were to have signed a contract for
adj unct instructors, the contract used for adjunct instructors
was anbiguous. In relevant part, the adjunct contract included
a caption in the upper right corner |abeled, "Terns of Agreenent
for Part-Tine Instructional Enploynent." (enphasis supplied)

As previously found, a part-tinme position may be a regularly
established position. Use of the term"part-tine enploynent” on
a contract for an adjunct instructor supported a reasonable

i nference that the enployer was using the terns "adjunct" and
"part-tinme" synonynously to differentiate part-tine enpl oynent
fromfull-tinme enpl oynent.

36. The enployer required Petitioner, unlike adjunct
instructors, to sign in on an instructor |og sheet and to attend
training sessions and staff neetings. Petitioner attended
trai ning sessions on Septenber 8 and 22, and Cctober 24, 2001.
Petitioner attended other training sessions on February 26
and 27, 2002, and on March 27 and April 10, 2002. The enpl oyer
al so issued office equipnment to Petitioner that the enpl oyer did
not issue to adjunct instructors.

37. Petitioner performed significant duties in addition to
those required of a part-time instructor. Petitioner wote
grant applications and assisted in witing a procedures nmanual
for FVS. By Novenber 30, 2001, Petitioner had conpl eted and

submtted a federal "Smaller Learning Communities Gant" for

14



$230, 000. On Decenber 27, 2001, Petitioner began working on the
procedures manual, finalized the work on January 3, 2002, and
was listed in the credits in the manual .

38. The additional duties assigned to Petitioner continued
t hrough the second senester of the contested period. On
February 26 and 27, 2002, FVS asked Petitioner to develop their
"FCAT" course for the eighth grade. Petitioner wote and
devel oped the course. By May 30, 2002, Petitioner had witten
and submtted three nore grant applications and was a nenber of
a teamthat devel oped strategies for additional fundraising.
For the 2002-2003 school year, Petitioner entered into an annual
contract for a full-tinme non-instructional position, as Gants
Manager, and a separate contract for enploynment in a part-tine
instructor position. Each contract was term nable only for
"good cause" wthin the nmeaning of Subsection 1002. 33(1)(a),
Florida Statutes (2002).

39. The expectation of continued enploynment is further
evi denced by the general business experience of FVS | eading up
to the contested period. In the 1997-1998 school year,
approximately 25 students were enrolled statewide in FVS. In
the next three years, enrollnent grewto 5,6564. Professional
staff grew from 27 teachers to 54 full-tinme teachers.

Legi sl ative funding was adequate for the growth FVS experienced,

15



and the | egal contingency of enrollnent and fundi ng was not a
realistic condition of continued enpl oynent.

40. There was nothing tenmporary in the expectations of the
enpl oyer and Petitioner during the contested period. FVS staff
had | egiti mate busi ness reasons to expect continued student
enrol I ment and | egislative funding during the contested period.
The enpl oyer also had legitimte reasons to expect conti nued
enpl oynent of Petitioner based on the individual experience the
enpl oyer enjoyed with Petitioner, the ongoing and conti nuous
nature of Petitioner's work, and the significant additional
duties assigned to Petitioner. The enployer, in fact, enployed
Petitioner continuously after the contested period.

41. \When FVS enrolled in the FRS on Decenber 1, 2001, sone
enpl oyees purchased past credit. Petitioner was not on the |ist
of enpl oyees for whom past credit was purchased. That om ssion
is consistent with Petitioner's understanding that she was
al ready receiving FRS credit. By rule, Respondent required the
enpl oyer to make an affirmative disclosure that Petitioner did
not occupy a position qualifying for FRS credit.

42. After FVS enrolled in the FRS on Decenber 1, 2001, FVS
was required to make contributions to the FRS on behal f of
Petitioner for approximately 208 days during the remai nder of
the contested period. FVS did not nmake the required

contributions to the FRS.
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CONCLUSI ONS OF LAW

43. DOAH has jurisdiction over the parties and the subject
matter in this proceeding. 88 120.569 and 120.57(1), Fla. Stat.
(2004). DQAH provided the parties with adequate notice of the
adm ni strative hearing.

44, Petitioner has the burden of proving by a
preponder ance of the evidence that Respondent should include the
contested anount in the AFC. § 120.57(1)(j) and (k), Fla. Stat.

(2001); Florida Departnent of Transportation v. J.WC. Co., 396

So. 2d 778 (Fla. 1st DCA 1981); Balino v. Departnment of Health

and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977;

and Young v. Departnent of Community Affairs, 625 So. 2d 831

(Fla. 1993). The decision of the enployer to treat Petitioner

as a tenporary enpl oyee during the contested period established
the status quo. Petitioner has the burden of show ng that she

earned the contested anount while occupying a regularly

established position. Cf. The Board of Trustees of the

Nort hwest Fl orida Community Hospital v. Departnent of Managenent

Services, Division of Retirenent, 651 So. 2d 170, 172 (Fla. 1st

DCA 1995) (hospital's treatnment of individual as independent
contractor established the status quo and pl aced burden on
Division to prove individual was an enpl oyee).

45. The statutory definition of a tenporary position

vari es dependi ng on whether an enployer is a state agency or a

17



| ocal agency enployer. 1In relevant part, Subsection
121.021(53), Florida Statutes (2001), provides:

"Tenporary position" is defined as foll ows:

(a) In a state agency, the term neans an
enpl oynment position which is conpensat ed
from an other personal services (OPS)
account, as provided for in s.
216.011(1) (d).

(b) In a local agency, the term neans an
enpl oynment position which will exist for

| ess than 6 consecutive nonths, or other
enpl oynent position as determ ned by rule of
the division, regardless of whether it wll
exi st for 6 consecutive nonths or |onger.

46. Subsection 121.021(32), Florida Statutes (2001),
defines the term"state agency” to nean the Departnent of
Managenent Services (DVB).® That definition would lead to the
absurd result that only DVM5S is a state agency and only tenporary
enpl oyees at DVS can fill tenporary positions in a state agency.
All other state agencies would be |ocal agencies, and tenporary
enpl oyees in those agencies would fill tenporary positions in a
| ocal agency.

47. The legislature does not intend its enactnents to have
absurd results. When the literal interpretation of statutory
terms frustrates legislative intent, the literal meani ng nust

yield to legislative intent for the statute as a whol e.

Vildibill v. Johnson, 492 So. 2d 1047, 1049 (Fla. 1986);

18



Depart ment of Professional Regul ati on, Board of Dentistry v.

Fl ori da Dental Hygi eni st Association, Inc., 612 So. 2d 646, 654

(Fla. 1st DCA 1993); cf. State v. Perez, 531 So. 2d 961, 963

(Fla. 1988)(rejecting literal nmeaning |leading to ill ogical
result).

48. The term "state agency” is defined in Section 216.011
Florida Statutes (2001). The legislature refers to "Section
216. 011" in defining a tenporary position as well as a regularly
established position. The |egislature apparently intended to
rely on "Section 216.011" in defining both ternms, and reliance
on "Section 216.011" to define a state agency is consistent with
| egislative intent. The manifest intent of the | egislature for
the statute as a whole prevails over the specific definition of
a state agency in Subsection 121.021(32), Florida Statutes

(2001). Schoettle v. State, Departnent of Adm nistration,

Division of Retirenent, 513 So. 2d 1299 (Fla. 1st DCA 1987).

49. Subsection 216.011(1)(qq), Florida Statutes (2001),
defines a "state agency,"” in relevant part, to nean a
"board . . . of the executive branch of state governnment." The
Board that governs FVS is a board of the executive branch of
state governnent.® § 1002.37(1)(a), Fla. Stat. (2004); accord
§ 228.082(1)(a), Fla. Stat. (2000).

50. The Board reports directly to the Governor, and FVS is

adm ni stratively housed in an office of the Conm ssioner, as the
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Head of the Departnent of Education. 8§ 20.15(2), Fla. Stat.
(2001). In conparison, a board of trustees of a conmunity
college that is not part of the executive branch of governnent

is not a state agency. Conpare Caldwell v. Board of Trustees of

Broward Community Col |l ege, 858 So. 2d 1199, 1200-1201 (Fla. 4th

DCA 2003)(for the stated proposition) with Lindawood v. Ofice

of the State Attorney, Ninth Judicial Crcuit of Florida, 731

So. 2d 829, 832 (Fla. 5th DCA 1999)(assistant state attorney is
enpl oyee of state agency).

51. The Board is a "public agency” entitled to sovereign
immunity pursuant to Section 768.28, Florida Statutes (2001).
§ 1002.37(2), Fla. Stat. (2001); accord 8§ 228.082(2), Fla. Stat.
(2000). Section 768.28, Florida Statutes (2001), does not
define the term"public agency.”™ However, the statute defines
t he phrase "state agencies and subdivi sions" to include
"i ndependent establishnments of the state, including state
uni versity boards of trustees.” § 768.28(2), Fla. Stat.
(2001).1%°

52. The Board is established to govern a state high

school !

in a manner simlar that by which the Florida
Constitution established the Board of Governors to govern the
state university system Conpare 8 1002.37(2), (3), and (6),
Fla. Stat. (2001) with Art. IX 8§ & d), Fla. Const. (each

descri bing the operational, managenent, and ot her

20



responsi bilities of each board).'®> The former Board of Regents,
t he predecessor to the Board of Governors, represented to the

Suprene Court that it was a state agency. Patsy v. Board of

Regents of the State of Florida, 457 U S. 496, 102 S. C. 2557,

73 L. Ed. 2d 172 (1982).% A constitutionally created board,
anal ogous to the Board of Governors, has been held to be a state

agency. Adlington v. Spooner, 743 So. 2d 1195 (Fla. 4th DCA

1999) (Parol e Conm ssion, created in Art. 1V, 8 8(c), Fla.
Const., is a state agency).

53. Several judicial decisions have distinguished a state
agency froma local agency. The judicial tests used to
di stinguish the two types of agencies are persuasive.

54. Courts generally distinguish a state agency froma
| ocal agency by either a territorial test or a functional test.
The territorial test considers whether the agency has power to
operate outside the limts of one county. The functional test
consi ders whet her the agency serves a public purpose and

benefits the citizens of Florida in general. Conpare Ol ando-

Orange County Expressway Authority v. Hubbard Construction Co.,

682 So. 2d 566 (Fla. 5th DCA 1996)(territorial test showed
expressway authority is state agency because it has authority to

operate in nore than one county) and Pepin v. D vision of Bond

Fi nance, 493 So. 2d 1013 (Fla. 1986)(functional test showed

intra-county part of statew de system served a public purpose
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and benefited the citizens of the state) with Booker Creek

Preservation, Inc. v. Pinellas Planning Council, 433 So. 2d 1306

(Fla. 2d DCA 1983)(territorial test showed planning council was
a unit of |ocal governnent and not a state agency because

council had authority within one county) and Rubinstein v.

Sarasota County Public Hospital Board, 498 So. 2d 1012 (Fla. 2d

DCA 1986)(territorial test showed hospital board is not a state
agency because jurisdiction is confined to one county).

55. Under either the territorial test or the functional
test, the enployer satisfies the judicial definition of a state
agency; regardl ess of whether the enployer is the Board, FVS, or
the fiscal agent. The enployer has power to operate statew de
for a public purpose that benefits the citizens of the state in
general. See, e.g., 88 1001.42(15)(a); 1002.02(6)(a);

1002. 23(2)(d); 1002.37(1)(d), (f), (g9), (i), (3), and (4);
1003.02(1)(i); 1003.52(4); § 1004.04(4); 1007.27(1); and
1011.61(1)(c)b 111, Fla. Stat. (2001).

56. Contingencies of enrollnent and funding are inapposite
to enpl oynment by a state agency. Enployees of a state agency
fill either a regularly established position or an OPS position.
Petitioner was not paid froman OPS account. Petitioner filled
a regularly established position in a state agency as a part-

time enpl oyee during the contested period. Cf. Departnent of

Adm nistration, Division of Retirenent v. Al banese, 445 So. 2d
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639, 641 (Fla. 1st DCA 1984)(state enployees hold either a
regul arly established position or an OPS position).

57. If the enployer were a | ocal agency, the preponderance
of evidence shows that Petitioner did not fill a tenporary
position with a | ocal agency. Petitioner had a reasonabl e
expectation of continued enploynment based on an ongoi ng and
continuous relationship that included duties significantly
greater than those of a part-time instructor.

58. The |l egal contingency that insufficient enrollnent and
funding for FVS woul d preclude continuing enploynent was neither
a realistic contingency nor a material condition of enploynent.!
Prior to the contested period, enrollnment in FVS had grown from
25 students to 5,564 in three years, and the nunber of full-tinme
instructors serving FVS had doubl ed. Legislative funding was
adequate for the growh the school experienced.

59. The evidence denonstrates an expectation of continued
enpl oynment before the enployer enrolled in FRS on Decenber 1
2001. O . Fla. Admn. Code R 60S-6.001(32)(f)(distinguishing
an enpl oyee from an i ndependent contractor on the basis of a
continuing relationship). The enployer acted with apparent
alacrity to assign significant additional duties to Petitioner
and enjoyed i medi ate benefits fromPetitioner's job

performance. Petitioner wote grants, participated in the
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devel opnent of an FVS procedures manual, and nmet with staff in
strategy sessions in the first 75 days of service in FVS.

60. It is unlikely the enployer had no expectation of a
continuing enploynent relationship before enploying Petitioner
but fortuitously discovered a proverbial "dianond in the rough”
in the 75 days Petitioner conpleted and submitted the first
application for a federal grant on Novenber 30, 2004. A finding
based on serendipity would require sone neasure of credulity.

61. The preponderance of evidence denonstrates an
expectation of continued enpl oynment throughout the contested
period. The enployer, in fact, continued the enpl oynent
relationship with Petitioner for several years. Petitioner's
position did not end with a particular task, but spanned | egal
interruptions in school terns when other enployees enjoyed
regul ar hol i days. °

62. The arrangenent by which Petitioner worked during the
contested period in a part-tinme position with the enpl oyer and
ina full-time position wwth the LEA was, inferentially, part of
an exchange program mai ntai ned by the Board. § 1002.37(2)(f)2,
Fla. Stat. (2001); accord § 228.082(2)(e)2, Fla. Stat. (2000).
In relevant part, persons enployed by the Board for service in
FVS are either | oaned to or exchanged with persons enpl oyed by
| ocal agencies. The legislature expressly mandates that such

personnel "shall be deenmed to have no break in creditable or
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conti nuous service or enploynment” while they are in the exchange
program 1d.

63. The foregoing expression of |egislative intent
enbodi es a | ongstanding practice in state education. Since
1961, enploynent service in the Departnent of Education has not
interrupted the continuity of enploynent service in an LEA
Op. Atty. Gen., 061-41, March 13, 1961

64. The FVS is adm nistratively housed in the Departnent
of Education. Petitioner's service in FVS did not interrupt her
continuity of FRS service.

65. Even if no formal exchange programwere to have
exi sted, the relevant expression of legislative intent is
instructive for the purpose of determ ning whether the
| egi sl ature intended instructional staff in LEAs, including
Petitioner, to suffer an interruption in creditable service
while they served FVS. The manifest intent of the |legislature
prevails over the literal inport of specific terns of the
enabling legislation. Schoettle, 513 So. 2d at 1301. Use of a
job title such as "adjunct"” cannot frustrate |egislative intent
to ensure that those serving FVS will not suffer an interruption

in creditable service. C. Hillsborough County Hospital

Authority v. State, Departnent of Adm nistration, D vision of

Retirenent, 495 So. 2d 249, 253 (Fla. 2d DCA 1986)(in dicta
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stating that job |abels such as "pool nurses" cannot be used to
deprive nurses of benefits of FRS).

66. Use of the term "adjunct” was anbi guous and i nadequat e
to satisfy the notice and docunentation requirenents in Florida
Adm ni strative Code Rule 60S-1.004(5). In relevant part, use of
the term"adjunct” as an alternative to a full-time position and
use of the term"adjunct” on contracts for part-tinme enpl oynent
of instructors, individually and collectively, created

anbiguity. See New Ansterdam Casualty Conpany v. Addi son, 169

So. 2d 877, 880 (Fla. 2d DCA 1964) (docunent must be construed in
its entirety in determning the intent of the parties).

67. The enpl oyer authored each of the anbi guous docunents.
Respondent urges the ALJ to construe anbi guous terns agai nst
Petitioner. It is well settled that anbiguous ternms in a
docunent nust be construed agai nst the author of the docunent.
The absence of the author as a party and witness in this
proceedi ng does not obviate the rule of construction. Century

Village, Inc. v. Wellington, E, F, K L, H J M & G

Condom ni um Associ ation, 361 So. 2d 128, 133 (Fla. 1978). See

al so Alternative Devel opnent, Inc. v. St. Lucie Cub and

Apar t mrent Homes Condomi ni um Associ ation, Inc., 608 So. 2d 822,

825 (4th DCA 1992); Enegren v. Marathon Country C ub Condom ni um

West Association, Inc., 525 So. 2d 488, 490 (Fla. 3d DCA 1988);
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Santa Rosa BBFH, Inc. v. |Island Echos Condom ni um Associ ati on,

421 So. 2d 534 (Fla. 1st DCA 1982); Addison, 169 So. 2d at 885.
68. The om ssion of adequate notice and docunentation
required by rule is a tacit representation that Petitioner
filled a regularly established position and was entitled to FRS
benefits. That representation is a mstake of fact that is
contrary to the condition now asserted by the state. Petitioner
relied on the tacit representation and changed her position in
reliance on that representation. The judicial doctrine of
equi tabl e estoppel precludes Respondent from now denyi ng

benefits to Petitioner. See, e.g., Kuge v. State, Departnent of

Adm nistration, D vision of Retirenment, 449 So. 2d 389, 391

(Fla. 3d DCA 1984)(Division of Retirenment estopped by

representations of Departnent of Revenue). Cf., Warren v.

Department of Adm nistration, 554 So. 2d 568, 570 (Fla. 5th DCA

1989) (Departnent of Adm nistration estopped from denying

i nsurance benefits to state enployee); Salz v. Departnent of

Adm nistration, Division of Retirenent, 432 So. 2d 1376, 1378

(Fla. 3d DCA 1983)(Division of Retirenent estopped from denyi ng
teacher right to purchase credit for eight years of service in
foreign private school).®

69. Apart fromthe judicial doctrine of estoppel,
Respondent cannot exercise agency discretion in a manner that is

inconsistent with its own rule that requires the enployer to
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provi de adequate notice and docunentation that Petitioner was
filing a tenporary position. The exercise of agency discretion
in a manner that is inconsistent with a valid, existing rule is
subject to remand upon judicial review Conpare

88 120.68(7)(e)2 and 120.68(7)(e)3, Fla. Stat. (2004). It would
be inmprovident to issue an order that is subject to remand.

70. The IRS requires enployers to use Form 1099-M sc to
report income earned by an i ndependent contractor. Neither the
prelimnary denial letter nor the denial letter included a
statenent that Petitioner was an i ndependent contractor. The
ternms "independent contractor” and "tenporary position" are
defined as separate and distinct terns in Respondent's rules.
Respondent cannot deny the request for inclusion of the
cont ested anmount based on grounds for which Petitioner had no
notice prior to the admnistrative hearing. To do so, would
deprive Petitioner of fundanental due process and frustrate the
pur pose of Chapter 120, Florida Statutes (2004).

71. The enployer's use a Form 1099-M sc is not persuasive
evidence that Petitioner earned the contested anount while
occupying a tenporary position. Form 1099-Msc is entitled to
little weight wi thout other evidence of tenporary status or
where ot her evidence establishes an enpl oynent relationship.

Wat er- Pure Systens, Inc. v. Conm ssioner of Internal Revenue, 85
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T.C M 934 (2003); Veterinary Surgical Consultants, P.C v.

Comm ssi oner of Internal Revenue, 85 T.C.M 901 (2003).

72. Even if the enployer were to have originally intended
Petitioner to be a tenporary enpl oyee, the intention of the
parties is not the sole determinant. The ful crum of decision
i ncludes all of the facts and circunstances surroundi ng the

rel ati onship between the parties. Cf. Northwest Florida

Community Hospital, 651 So. 2d at 172 (distinction between

enpl oyee and i ndependent contractor depends on all of the facts
and circunstances rather than the intent of the parties). For
reasons previously stated and not bel abored here, all of the
facts and circunstances show that the rel ationshi p between
Petitioner and the enployer was an ongoi ng and conti nui ng
relationship with significant duties in addition to those of a
part-tinme, on-line instructor.

73. A determ nation of whether Petitioner earned the
contested anmount in a tenporary position is a factua
determ nation that is the exclusive province of the trier of
fact. Such a determination is not one that is infused with

agency expertise. Cf. And Justice For All, Inc. v. Florida

Department of |nsurance, 799 So. 2d 1076, 1078 (Fla. 1st DCA

2001) (construi ng contractual obligations does not require

speci al agency expertise); Northwest Florida, 651 So. 2d at

173(determ nati on of whether person is enployee or independent
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contractor is factual issue); Schoettle, 513 So. 2d 1299, 1301
(Fla. 1st DCA 1987)(teacher was entitled to credit in FRS for
years teaching in foreign school).

74. Respondent's reliance on a commopn and ordi nary neani ng
of the term"adjunct” to define the statutory term"tenporary
position"” obviates the maxi mthat great deference should be
given to an agency's interpretation of a statute. Schoettle,
513 So. 2d at 1301. Statutory construction is ultimately the
province of the judiciary. I|d.

75. Petitioner did not serve FVS during the contested
period in a position anal ogous to positions that have been held
to be tenporary. Petitioner did not enjoy a | ess rigorous
schedul e than part-tinme instructors occupying a regularly
established position. Petitioner was not entitled to refuse to
work when called to work, did not suffer any breaks in service,
did not |ose her position when her work ended, and was not
permtted to depart from course requirenents or attendance

schedul es established by the School. Conpare Rayborn v.

Departnent of Managenent, etc., 803 So. 2d 747 (Fla. 3d DCA

2001) and Hillsborough County Hospital, 495 So. 2d at 249

(di scussing the characteristics that make pool -nurses either
tenporary enpl oyees or independent contractors).
76. Petitioner is not entitled to include in her AFC

conpensati on earned for 77 days before the enployer enrolled in
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the FRS on Decenber 1, 2001. Enploynent by an enpl oyer that
does not participate in the FRS does not constitute creditable

service. Cf. Boggs v. Departnent of Managenent Services, 823

So. 2d 297 (Fla. 1st DCA 2002) (enpl oyee is not entitled to FRS
benefits when enpl oyer does not participate in FRS)

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Respondent enter a final order including
in the AFC that portion of the contested anbunt earned on and
after Decenber 1, 2001, and excluding the renai nder of the
contested amount fromthe AFC

DONE AND ENTERED t his 25th day of March, 2005, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Administrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the

Di vision of Administrative Hearings
this 25th day of March, 2005.
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ENDNOTES

1/ Wth a few exceptions, the Reconmended Order refers to
Section 1002.37, Fla. Stat. (2001), because that statute was
enacted on July 1, 2001, with few substantial changes from
former Section 228.082, Fla. Stat. (2000). The rel evant
differences in the two statutes pertain to |egislative funding
for the FVS and are discussed, infra, in the text of the
Recommended Order.

2/ The LEA paid a salary to Petitioner as a full-tinme enpl oyee
for school years identified in the record as 1997-1998,

1998- 1999, 1999-2000, 2000-2001, 2001-2002, and 2002-2003. For
t he 2001- 2002 school year, Petitioner earned an annual sal ary of
$65,855.93 as a full-tinme enpl oyee of the LEA and earned $6, 150
working in the FVS. For the 2002-2003 school year, the LEA paid
Petitioner a salary of $11,149.00 as a full-time enployee in
July and August 2003. Prior to July, Petitioner earned a salary
of $53,961.03 serving full-time in the FVS (for the 2002-2003
school year). For the 2003-2004 school year, Petitioner

recei ved conbi ned sal ari es of $18,105.70 for her work with the
LEA and in the FVS. The conbined total included paynents for
accrued annual | eave.

3/ Neither party submtted into evidence the actual contract
for the contested period that began on Septenber 15, 2001.

Fi ndi ngs concerning contract terns during the contested period
are based on contracts in subsequent years that Petitioner
testified were identical to the contract for the contested
period. Respondent did not question or otherw se inpeach that
testinmony. The testinony is credible and persuasive and is
consistent wwth the weight of the evidence. Petitioner and her
enpl oyer entered into two contracts effective July 1, 2002,

t hrough June 30, 2003. One contract was an annual contract for
non-instructional personnel namng Petitioner as "G ants
Manager." The other contract was a Contract of Enploynent for
Part-Tinme Instructional Personnel. The ternms of each contract
required termnation to be based on "good cause" within the
meani ng of Subsection 1002.33(1)(a), Fla. Stat. (2001). If the
contract during the contested period were identical to the two
sanpl e contracts, the actual contract was an annual contract
that could be term nated only for "just cause." The use of so-
called "just cause" contracts, rather than "adjunct" contracts,
is consistent with the standard of practice in the public school
system 8§ 1002.33(1)(a), Fla. Stat. (2001). Creditable service
for instructional enployees is neasured by "contract years" or
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school terns rather than by 12-nonth periods of enpl oynent.
§ 121.021(17)(a), Fla. Stat. (2001).

4/ The School is housed in the Ofice of Technol ogy and
| nf or mati on Servi ces.

5/ Students nust register for the FVS through one of 65
affiliated public school districts, a private school, or a
charter school

6/ Seasonal state enployees are expressly authorized to
participate in the FRS. 8§ 121.051(6), Fla. Stat. (2001).

7/ Respondent also relies on part of a statenment in the
procedures manual that adjunct instructors were not eligible for
enpl oyee benefits. The entire statenent is that adjuncts are
not eligible for enployee benefits except those required by | aw
From Petitioner's perspective, benefits required by |aw included
statutorily mandated retirenent benefits. The procedures nanual
grouped the term"adjuncts" as a synonym for independent
contractors. Neither the prelimnary letter of denial nor the
final letter of denial includes as a ground for denial the

all egation that Petitioner was an i ndependent contractor.

8/ Numerous statutes, other than those discussed in the text
infra, define the terns "state agency” or "agency" in a manner
t hat provi des nore guidance than the definition in

Subsection 121.021(32), Florida Statutes (2001). Conpare,

88 11.45(1)(j), 20.03(11), 112.3187(3)(a), 112.3189(1)(a), and
120.52(1), Fla. Stat. (2001), with 8 11.45(1)(b), Fla. Stat.
(2001) (defining a "county agency"). See also Board of Public
Instruction v. State ex rel. Allen, 219 So. 2d 430 (Fl a.

1969) (county school board is a state agency); accord Sublett v.
District School Board of Sumter County, 617 So. 2d 374 (Fla. 5th
DCA 1993); Canney v. Board of Public Instruction of Al achua
County, 222 So. 2d 803 (Fla. 1969)(defining | ocal school boards
to be state agencies for purposes of Ch. 120).

9/ See generally, Chiles v. Children A, B, C, D, E, and F
etc., 589 So. 2d 260 (Fla. 1991)(declaring inclusion of a

| egislative or judicial agency in the statute to be a violation
of the separation of powers and unconstitutional).

10/ Service of process for actions authorized in Section

768. 28, Florida Statutes (2001), varies depending on the
identity of the head of the agency. § 768.28(7), Fla. Stat.
(2001). It is unclear fromthe enabling |egislation whether the
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Board or the Conm ssioner is the agency head for the enpl oyer.
It is clear, however, that neither the Board nor the
Comm ssioner is the head of a |ocal agency.

11/ The FVS was initially identified by the |legislature as "The
Florida Virtual H gh School." Conpare 8§ 228.082(1)(a), Fla.
Stat. (2000)(using the quoted nane) with 8§ 1002.37(1)(a), Fla.
Stat. (2001)(referring to the Florida Virtual School).

12/ Conpare 8§ 1002.37(1)(a)(housing the FVS in an office of the
Comm ssi oner of Education, as the Head of the Departnent of
Education, and requiring the Comm ssioner to nonitor the
School 's performance and report its perfornmance to the State
Board of Education and the legislature) with 1002.37(2), Fla.
Stat. (2001)(describing the powers and responsibilities of the
Board to devel op an educational system devel op and acquire

i ntangi bl e property rights, adm nister and control |ocal school
funds, accrue supplenental revenue, and adm ni ster and mai ntain
per sonnel prograns).

13/ The succession of authority over the state university
systemfromthe Board of Regents to the Board of Governors is
described in NAACP, Inc. v. Florida Board of Regents, 876 So. 2d
636, 638-640 (Fla. 1lst DCA 2004).

14/ By anal ogy, courts have consistently held that teachers
under tenured contracts have an expectation of enpl oynent
irrespective of the vicissitudes of enroll nent and fundi ng.

See, e.g., Uark v. School Board of dades County, 716 So. 2d
330 (Fla. 2d DCA 1998) (tenured professional contract) and Sl ater
v. Smth, 142 So. 2d 767, 769 (Fla. 1lst DCA 1962)(respective

hol ders of professional service and continuing contracts acquire
rights known as tenure). See also Davis v. School Board of
Gadsden County, 646 So. 2d 766, 769 (Fla. 1st DCA

1994) (consi dering continuous rel ationship of non-instructional
enpl oyee on annual contract over the previous 18 years in
determining right to continued enploynent). Although Petitioner
was not a legally tenured teacher for the FVS, the continuing
relationship with FVS noot the | egal contingency of funding and
enrol | ment.

15/ During the holiday break in the first senmester of the
contested period, Petitioner attended a neeting with an attorney
for FVS on Decenber 27, 2001, to assist in the devel opnment of a
procedures manual. On January 3, 2002, Petitioner participated
in a "think tank” to conplete the procedures manual .
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16/ See al so Departnent of Revenue v. Anderson, 403 So. 2d 397
(Fla. 1981); Tri-State Systens, Inc. v. Departnent of
Transportation, 500 So. 2d 212 (Fla. 1st DCA 1986, review

deni ed, 506 So. 2d 1041 (Fla. 1987).

COPI ES FURNI SHED

Thomas E. Wight, Esquire

Di vision of Retirenent

Depart nent of Managenent Services
4050 Espl anade Way, Suite 160

Tal | ahassee, Florida 32399

Madonna Sue Jervis Wse
6245 Frontier Drive
Zephyrhills, Florida 33540

Al berto Dom nguez, General Counsel
Depart ment of Managenent Services
Post O fice Box 9000

Tal | ahassee, Florida 32399-9000

Sar abet h Snuggs, Director

Di vision of Retirenent

Depart ment of Managenent Services
Post O fice Box 9000

Tal | ahassee, Florida 32399-9000

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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